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1. Did the evidence adduced at trial warrant a finding that 
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APPELLANT'S BRIEF 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment rendered in the United 
States District Court for the District of Columbia, said judgment being 
a final order, and appeals from said Court are vested in this Court 


under Section 1291, Title 28, United States Code. 
STATEMENT OF THE CASE 


The parties to this action were formerly husband and wife 
respectively, which marriage was terminated by decree of divorce en- 
tered by United States District Court for the District of Columbia on 
date of June 22, 1953, on ground of acts of adultery committed by 
appellee herein with a police officer, Charles M. mien: No appeal 
was taken by appellee herein, but an appeal was prosecuted by the 
police officer, he being the co-respondent. This Court affirmed the 
judgment of the lower court. | 

In the divorce action appellant, who was the plaintiff therein, 
sought a determination of property rights in premises 1016 Kenilworth 
Ave., N.E., in the District of Columbia, and the lower Court awarded 
said property to your appellant in fee simple, free of any right, title or 
interest of appellee. | 

Appellee herein was plaintiff in the action below to which this 
appeal is prosecuted, having filed an action seeking "to impress a con- 


structive trust" on proceeds of condemnation proceedings of the property 








involved herein, on theory of an agreement between the parties that an 

appeal by appellee be abandoned. 

Appellant denies any such agreement and denies he ever dis- 
_ cussed any such agreement with appellee at any time, and the testimony 
will not disclose appellee ever abandoned any appeal as none was taken 
by appellee. 

During the trial, without a jury, counsel for appellee injected 
into evidence, over objections, by counsel for appellant, improper 
_ evidence, particularly referring to cross examination of appellant on 
matters which did not tend to contradict, modify or explain testimony 
given by appellant on direct examination, or relate in any manner to the 
issue involved, and to further endeavor to adduce such evidence from 
the person named by appellant as co-respondent in the divorce action. 
In some instances objections made by counsel were sustained, some- 
times were overruled but later such evidence was ruled improper, and 
in many instances such evidence on irrelevant matters was admitted. 
The entire conduct of appellee's counsel and the rulings of the trial 
judge were such as to constitute prejudicial error. 


There was no witness to the alleged agreement, and no 





corroboration of. the alleged agreement was adduced in any manner 
whatever. Appellant herein denied any agreement and denied he at 
any time ever discussed any such agreement with appellee; at no time 


did appellee or her attorney ever converse or communicate with 
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counsel for appellant. The Court influenced by comes for appellee, 
all as a result of improper evidence, and the trial judge's personal 
feeling of anger by reason of letters being gddguaaad to the employer of 
appellee, appellee's present husband's employer, and the Police 
Department reemployment of the Police Officer, all resulted in 
appellant being prejudiced before the Court, and abuse of discretion 

in weighing the testimony and determining siete appellee had sus- 


tained the burden of proof. 
STATEMENT OF POINTS 


Plaintiff had the burden of proof in establishing the agreement 
alleged and which was purely oral, anésnnbdnated and of the weakest 
type of background, and having been positively denied by appellant 
the contentions of appellee checked by the rule of ~— was unbelieva- 
ble, considering that the co-respondent Queen's appeal was sufficient 
to protect not only Queen but appellee herein. To find for appellee the 
Court had to arbitrarily disregard the deBtinndtiy of appellant. 

The Court erred in permitting appellee to testify to matters 
previously determined by a competent judicial Court, said testimony 
being ellicited by appellee's counsel, who well knew said testimony was 
improper, but which conduct of counsel was for the purpose of prejudicing 
the rights of appellant to a fair and impartial trial of the simple issue in 


the case. 





| Conduct of appellee’s counsel in endeavoring to adduce testi- 


mony during the trial of the action before the lower Court was prejudicial 
bes to appellant’s rights when he endeavored to ellicit from a witness that 
appellant had written, or caused a letter to be written, to the Police 

sd _ Department reference to officer Queen, who was not a party to the 


action then being heard. 


“ The Court erred in permitting counsel for appellee to adduce 

¥ 

i evidence on cross-examination of appellant on matters not pertinent to 
a 


the issue involved, and which cross-examination did not tend to contra- 


dict, modify or explain testimony given by appellant on direct examination. 


q | SUMMARY OF ARGUMENT 
1. The Court erred in finding for appellee, plaintiff in the 
: action before the lower Court. 
2. The Court erred in permitting appellee to testify as to 
7 | matters which had been determined in a prior action between the parties 
. hereto, and which matters were res adjudicata. 





3. Conduct of counsel for appellee in his cross-examination of 
appellant inquired and interrogogated appellant reference to matters 
not in issue, were irrelevant and improper, and which he knew were 
improper, or ought to have known same were improper, and as a result 
of which prejudicial error was committed. 

4. Conduct of counsel for appellee was prejudicial to appellant’s 


right to a fair and impartial trial on the simple issue involved when he 
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endeavored to ellicit from officer Queen evidence that was irrelevant and 


immaterial. 
ARGUMENT 


There was only one simple issue involved * the trial of the 
action before the trial Court, that is, whether or not the parties entered 
into an agreement as alleged by appellee and denied by appellant. Appellee 
testified that she received a telephone call from appellant to the effect 
that if she (appellee) did not appeal the judgment finding her guilty of 
adultery that he would see that she would get her share, stating "I will 
see that you get the money out that you put in" (pg. 13) , and this not- 
withstanding the fact that the trial judge in the divorce action had divested 
her of any right, title or interest in the property involved; that she had 
a second conversation with appellant when she says she called him on 
the telephone ( pg. 16); that if she appealed the property would be tied up 
for at least two. years, and that it would cost her and him a "couple of 
thousand dollars" (pg. 18); that she did not appeal because "he convinced 
me that my reputation wasn't damaged by people that knew me ***"(pg. 18). 
Counsel for appellee asked the witness "After 1942 did you put any 
of your money in that property?'(pg. 21), and before an objection could be 
noted the witness answered the question. An objection was made by counsel 
for appellant and was overruled, notwithstanding that the question and issue 


of whether appellee had contributed or put any money into that property 





had been determined in the divorce action in which appellant was award- 
ed an absolute divorce and the entire property referred to in this appeal, 
and hence the question was improper. (NOTE provision 4, of Findings 
of Facts and Conclusions of Law, this appendix page 9. 

Appellee testified that the first telephone call was made to her 
by appellant while she was visiting in Flint, Michigan, (pg. 27); however, 
there was no evidence corroborating that any call was made and appellant 
denied ever making sucha call. Testimony of appellee is general with no 
definite agreement being related as having been had with appellant. 
Neither is there any showing that appellee acted upon any agreement to 
| discontinue any appeal taken by her for no appeal was taken. Paragraph 
_10 of the complaint herein avers that the appeal was discontinued although 
the co-respondent prosecuted his appeal. There is no testimony to sup- 

port or prove this allegation, ~“ there could be none as appellee herein 
| never noted any appeal and having failed to note an appeal could not have 
perfected or prosecuted any such appeal. Neither is there any direct 
_ testimony that appellee ever agreed with your appellant that she would 
accept any such offer alleged to have been made by him. 

At the conclusion of the plaintiff's case the defendant, your 
appellant herein was first called as a witness in his own behalf, and he 
was thereafter given an extensive cross-examination and was examined 
on matters outside the issues, and the questions propounded to said 


witness were prejudicial in that they did not tend to contradict, modify 





or explain any testimony given on direct examination. Counsel well knew 


and deliberately conducted his cross-examination of appellant all with 


the purpose and design to prejudice appellant before the trial Court, and 


to becloud the issue in that case. 

Typical of the nature of the questions propounded to the witness 
is: "Now, let me ask you this, Mr. Witness: Isn't it a fact that at the 
time this suit was filed, did you not call me on the telephone and curse 
me?" (Pg. 53). Answer, "no, sir", (Pg. 53). There was no basis laid 
for asking this question and counsel offered no teatimong whatever that 
appellant, the witness ever made such a phone call. 

Counsel proceeded to inquire as to whether appellant ever 
directed or asked anyone to write a letter to the Department of the Govern- 
ment asking that appellee be fired from her job. (Pe. 96) Then this was 
followed by the question "All right. Now, tell me this: Did you not - 
well, I will ask you specifically: Did you authorize or direct Mr. O'Brien 
to do that?” (Pg. 56) This involved a matter between appellant and his 
counsel, and notwithstanding this relationship, and objection to the 
question having been made, the objection was overruled. (Pg. 58) This 
irrelevant matter was continued with further questions along the same 
line. (Pgs. 57, 58 and 59) To disclose the prejudice of the Court atten- 
tion is directed to the inquiry then directed to appellant's counsel by the 
Court with the question "Did you write a letter, Mr. O'Brien, to the 
Labor Department, suggesting that the plaintiff be discharged from her 


employment?" (Pg. 58) Further this irrelevant matter was further 





inquired into by the Court clearly indicating the prejudice that had 
arisen in the mind of the Court. By reason of the apparent prejudice 
counsel stated to the Court that he, appellant, should not proceed with 
the trial but that the same should be verified to another Court, (pg. 59) 
which was denied. 

Further, Counsel continued cross-examination on irrelevant 
matters, by inquiring into whether appellant had filed another suit against 
Margaret Schanck, appellee and her present husband, all of which had 
nothing to do with the issue in the case then on hearing, and whether 
or not appellant had a valid suit or not against the other people had 
nothing to do with the issue in the instant case. (pg. 60) 

Notwithstanding all of the foregoing counsel for appellee con- 
tinued his cross-examination of appellant by further inquiring into 
irrelevant matters, this is inquiring as to whether or not appellant 
wrote or caused a letter to be written to Juvenile Court asking appellee's 
present husband be fired. (pg.'62) All of which was immaterial to the 
issue in the case on hearing. 

Further, counsel for appellee continued going into irrelevant 
matters by further inquiring as to whether or not appellant caused the 
arrest of appellee "at some point in Virginia". (pg. 63) And counsel 
for appellee was permitted to give an extensive grueling cross-examina- 


tion on this irrelevant matter, (pg. 63) all of which was over the 


objection of counsel for appellant. To disclose that the Court was 





impressed with the irrelevant testimony attention is directed to the in- 
quiry made by the Court inquiring as to the disposition of another case 
of appellant versus appellee, and counsel for appellee made no delay in 
so advising the Court and notwithstanding that the time had not elapsed 
at that time for the taking of an appeal. 

Counsel to this point was not satisfied with the many matters 
inquired into and which were immaterial and irrelevant to the issue in- 
volved further inquired as to whether or not appellant wrote or caused 
a letter to be written to the Police Department requesting that the person 
whom appellee committed adultery with be fired from the Department. 
Again all of this was immaterial, and was prejudicial to appellant. 

(pg. 83, 84, 85) And further the point by inquiring whether appellant 


testified again said Queen before the Trial Board. (pg. 86) The Court's 


interest will be noted by the Court's inquiry "What happened to Queen at 


the Trial Board?" (pg. 86), and again counsel was most eager to advise 
the Court (pg. 86) 

Finally, counsel for appellee called Officer Queen to the stand 
as a witness and inquired re certain letters being written to the Police 
Department reference to him, notwithstanding he was not a party to 
the instant case and had no interest therein. (pgs. 90 and 91) 

Argument was had in open Court and again counsel for appellee 
dwelled strongly on the irrelevant matters referred to here, all to the 


end that appellant did not have a fair trial by reason of conduct of 
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appellee's counsel and the errors as committed by the Court as aforesaid. 
While counsel for appellee had the right to cross-examine 

witnesses of appellant nevertheless he is precluded from adducing testi- 
mony not pertinent to the issue in this case. The conduct of appellee's 

- counsel was designed to becloud the only issue in the case, and to focus 
the Court's attention on something which was immaterial and which was 
prejudicial to appellant therein. Much harm befell appellant who did 
not succomb the prejudice caused by said cross-examination. The ad- 
missions and illusions elicited by testimony, and the argument thereon, 


were far beyond the latitude allowed by law. 


CONCLUSION 


It is contended that appellee did not sustain the burden of proof 


in this case and the judgment entered should be reversed. 

Under the authorities herein recited, and the prejudicial con- 
duct of counsel for appellee, and errors committed by the trial Court as 
hereinbefore related, and as appears in the record and testimony in 
this case, appellant believes he is entitled to a new trial, in the event 


this Court feels that the judgment should not be reversed. 


Respectfully submitted, 


JOHN J. O'BRIEN, 
Attorney for Appellant. 
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APPENDIX 


Case No. 18,775 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


MARGARET SCHANCK 
3809 Kansas Ave. , N. W. 
Washington, D. C. 


Plaintiff Civil Action No. 4051-54 


VS. 

Marvin Jones, et al 

1016 Kenilworth Avenue, N. E. 
Washington, D. C. 


Defendants 


**K* * 


COMPLAINT TO IMPRESS A CONSTRUCTIVE TRUST 
(Filed Sept. 22, 1954) 


1. Plaintiff is a citizen of the United States, a resident of the 
District of Columbia, and was formerly Mrs. Jones, wife of the 
defendant Marvin Jones. 

2. The defendant Marvin Jones is a citizen of the United States 
and a resident of the District of Columbia. 

3. The defendants Louis W. Prentiss, Renah F. Camalier, 
and Samuel Spencer are commissioners of the District of Columbia. 

4. The defendant Columbia Title Company is a corporation 
doing business in the District of Columbia and is amenable to process. 


5. Plaintiff was formerly the wife of the defendant Marvin 





2 


Jones and had jointly held the premises at 1016 Kenilworth Avenue, 
Northeast, Washington, D. C., particularly —e as Lot 36 in 
Square Number 5098 per land records of the District of Columbia. 

6. Plaintiff was named a defendant in the suit entitled Jones 
vs. Jones, Civil Action No. 921-53, and on the 22nd of June, 1953, 
the defendant Marvin Jones was successful in the said divorce suit, and 
a judgment was entered against plaintiff, and Bnoviatan 3 of that judg- 
ment the property located on Kenilworth Avenue, described as Lot 36, 
numbered 5098 per land records of the District of Columbia, was 
awarded to the defendant Jones. 

7. Plaintiff says further unto the Court that in the judgment 
rendered on the 22nd of June, 1953, Civil Action No. 921-53, in 
addition to the judgment depriving plaintiff of all interest in what was 
jointly held property on 1016 Kenilworth Avenue, N. E. more particularly 
described as Lot 36, Numbered 5098 per land records of the District 
of Columbia, a judgment of $750 was rendered debtunt a co-defendant 
Charles M. Queen. 

8. Plaintiff says unto the Court that after the judgment in 
the divorce case had been signed by the District Judge, the co-defendant 
Charles M. Queen immediately commenced preparations to appeal the 
judgment to the United States Court of Appeals for the District of 


Columbia. 


9. Plaintiff says to the Court that the defendant Marvin Jones 





contacted plaintiff and stated that if plaintiff would not appeal to the 
United States Court of Appeals for the District of Columbia, one-third 
of the proceeds to be received from the disposal of the premises located 
at 1016 Kenilworth Avenue, N.E., more particularly described as Lot 
36, numbered 5098 per land records of the District of Columbia, would 
be granted by him to plaintiff, and he further stated to plaintiff that in 
view of condemnation proceedings one-third of the verdict would cover 
what she had paid into the purchase price of the house plus the cost of 
any appeal. 

10. Plaintiff says unto the Court that after these calls by the 
defendant Jones one of which was made to Michigan, plaintiff with 
great reluctance abandoned her appeal though the co-defendant Charles 
M. Queen did take an appeal which is presently pending in the United 


States Court of Appeals for the District of Columbia. 


ll. Plaintiff says unto the Court that condemnation proceedings 


as outlined by the defendant Jones were commenced by the District of 
Columbia and by the defendants Prentiss, Camalier, and Spencer. 

12. Plaintiff says unto the Court that after trial in the United 
States District Court a verdict was rendered against the District of 
Columbia in the amount of $20, 500 for the appropriation of the premises 
at 1016 Kenilworth Avenue, N. E., more particularly described as Lot 
36, numbered 5098 per land records to the District of Columbia. 


13. Plaintiff says unto the Court that the defendant Jones 
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has now repudiated his contract to plaintiff, has sited to plaintiff that 
now that she has abandoned her appeal, he will not give her a cent and 
will give her nothing out of the proceeds presently to be paid by the 
defendants Prentiss, Camalier, and Spencer to the defendant Jones. 

14. Plaintiff says unto the Court that since plaintiff abandoned 
her appeal predicated upon the agreement of the defendant Jones, she 
has an equitable and constructive trust in the verdict and judgment of 
$20, 500 in the amount of $6,833. 33. 

15. Plaintiff says unto the Court that the defendant Columbia 
Title Company is preparing to complete the necessary settlement 
incident to the transfer of title from the dotendaak marvin Jones to the 


defendants Prentiss, Camalier, and Spencer, and that if such title is 


passed, plaintiff will suffer irreparable damage and her lien will be 


foreclosed. 

WHEREFORE, the premises considered Sane, plaintiff prays: 

(1) that this Court impose a constructive or resulting trust 
in the amount of $6,833. 33 from the proceeds to be paid by the defendant 
District of Columbia through the defendants Prentiss, Camalier, and 
Spencer in favor of the plaintiff; : 

(2) that the defendant District of Columbia through the de- 
fendants Prentiss, Camalier, and Spencer and the defendant Columbia 
Title Company safeguard the equity of plaintiff in the proceeds of said 


settlement to see that said funds are not disbursed; 





(3) for such other relief as this Court may deem just and 


proper. 
/s/ James J. Laughlin 
James J. Laughlin 


/s/ Albert J. Ahern, Jr. 
Albert J. ern, Jr. 
National Press Building 
Attorneys for Plaintiff 


*** * * 


ANSWER OF DEFENDANT MARVIN JONES 


Filed Nov. 4, 1954 


For answer to the complaint herein this defendant sets forth 
as follows: 

FIRST DEFENSE: 

The complaint herein fails to set forth a cause of action 
upon which relief can be granted. 

SECOND DEFENSE: 

The alleged agreement relied upon by plaintiff is not evidenced 
in writing. 

THIRD DEFENSE: 

This defendant denies entering into any agreement with plain- 
tiff as set forth in the complaint, and denies he at any time ever 


discussed with plaintiff the matter of any appeal; that the claim set 
forth in the complaint herein is without foundation either in fact or in law, 


y? 


but is made by plaintiff in an effort to seek an equity in real estate, or 
funds from sale of same, by any means within her command, as will 
more fully appear at the time of final hearing hereof. 
/s/ John J. O'Brien 

JOHN J. O'BRIEN, 

Attorney for defendant named 

Evans Building 
Copy mailed, postage prepaid to plaintiff's attorney of record, and to 
other defendant's in like manner, this 4th day of November, 1954. 


/s/ John J. O'Brien 
Attorney for defendant named. 


** * * * 


Judgment for Absolute Divorce (Adultery), ee of Property 

Rights, Damages for Criminal Conversation, etc. 

(Filed June 22, 1953) | 

The above entitled actions having been consolidated for hearing, 
and having been fully heard in open Court, and findings of facts and 
conclusions of law having been filed herein, it is, by the Court, this 
22nd day of June, 1953, | 

ADJUDGED, ORDERED, AND DECREED, as follows: 

1. The amended complaint filed in Civil Action No. 3906-50, 
is hereby dismissed. : 

2. The husband herein, Marvin H. Jones is hereby awarded 
judgment of absolute divorce from defendant, Margaret A. Jones, on 
the grounds of acts of adultery committed by said defendant with defen- 
dant Charles M. Queen, as charged in the answer and the cross-com- 
plaint filed in Civil Action No. 3906-50, and in the amended complaint 


725 filed in Civil Action No. 921-53; and the bonds of marriage 

















heretofore existing between Margaret A. Jones and Marvin H. Jones, be, 
and the same hereby are, dissolved; provided hewever, that this judgment 
shall not be effective to dissolve the marriage herein until the expiration 
of the time allowed for taking an appeal, nor until the final disposition of 
any appeal taken; and, provided, further, that in any event this judgment 
shall not become absolute nor take effect until the expiration of six months 
from the date hereof. 

3. The real estate known as lot 36 in square numbered 5098, 
per land records of the District of Columbia, together with improvements 
thereon, is hereby awarded to plaintiff husband in Civil Action No. 921-53, 
that is, Marvin H. Jones, in fee simple, and free and clear of any right, 
title or interest heretofore claimed by Margaret A. Jones. 

4. Marvin H. Jones, is hereby awarded a money judgment in 
the sum of $750. against the defendant Charles M. Queen, as damages 
in favor of said Marvin H. Jones, for criminal conversation, upon which 
judgment execution shall issue as at law. 

5. Marvin H. Jones, is hereby directed to pay to George E. 
C. Hayes, attorney of record for Margaret A. Jones, the sum of $500. #, 
as an attorney fee allowance from said husband herein. 
| DAVID A. PINE : 

United States District Court Judge 

John J. O'Brien, 


Attorney for husband, 
Evans Building 





George E. C. Hayes, 
Attorney for wife, 
613 F. Street, N. W 


James J. Laughlin, 


Attorney for co-defendant, 
National Press Building. 


Filed June 22, 1953 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 3906-50 

Margaret A. Jones, Plaintiff 

‘i 

Marvin H. Jones, Defendant | 

Civil Action No. 3906-50 : 
Marvin H. Jones, Cross-plaintiff 

vs. | 


Margaret A. Jones, and Charles M. Queen, 
Cross-defendants 


Civil Action No. 921-53 
Marvin H. Jones, Plaintiff 
VS. | 
Margaret A. Jones, and Charles M. as Defendants 
Findings of Fact and Conclusion of Law 
The above entitled actions having been consolidated for trial 


and having duly come on for hearing in open Court, and evidence 





adduced therein by the respective parties to this action, and numerous 
witnesses having been fully heard, and argument of counsel thereon, 
whereupon the Court makes the following findings of facts, and conclu- 
sions of law this 22d day of June, 1953: 
Findings of Fact: 

1. Margaret A. Jones and Marvin H. Jones, principal parties 


in these actions, are adult citizens of the United States and residents 


of the District of Columbia, and have been for more than two years prior 


to filing of the earlier action herein, are wife and husband, respectively, 
having been married to each other on February 12th 1937. No child was 
born of this marriage. 
727 2. Marvin H. Jones, husband in these actions, did not construc- 
tively desert Margaret A. Jones, his wife, in September, 1948. 
3. Margaret A. Jones (wife in these actions) committed acts 
of adultery with the named co-respondent, and defendant, Charles M. 
Queen, as charged in each of the two actions herein at 3809 Kansas Avenue, 
N.W., in the District of Columbia, particularly on dates of August 5th, 
“September 12th and September 29th, 1950; May 3rd, 1951; August 17th, 
November 2nd and November 3rd, 1952; January 12th, January 15th, 
February 14th and March 6th, 1953. 
4. Margaret A. Jones (wife in these actions) did not make any 
personal contributions toward the purchase of or payments on the prop- 


erty known as 1018 Kenilworth Avenue, N.E., in the District of 
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Columbia, but said payments toward the purchase, and payments on said 
property were made from the personal funds of Marvin H. Jones and 
from rentals derived from the property. 

Conclusions of Law: ! 

1. The amended complaint for divorce c. A. 3906-50) filed by 
Margaret A. Jones, seeking divorce on ground of constructive desertion, 
should be dismissed. | 

2. Marvin H. Jones (husband) is entitled to an absolute divorce 
on ground of acts of adultery committed by the wife with co-respondent 
Charles M. Queen during periods of May 1, 1950, rid date November 
23, 1951, and December 1, 1951, and March 7, 1953. 


3. Marvin H. Jones is entitled to an award of damages against 


Charles M. Queen (Co-respondent) in the sum of $750. , as damages for 


criminal conversation herein. 

4. Margaret A. Jones has not established she is entitled to a 
constructive trust on the property 1018 Kenilworth Ave. , N.E., and is 
not entitled to any share of the property by reason of marital relation- 
ship, having forfeited any right thereto by her conduct, and ownership 
of the property will be awarded to Marvin H. Jones. 


DAVID A. PINE 
Judge 


John J. O'Brien 
John J. O'Brien 
Attorney for husband, 
Evans Building. 
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** kK * 
JUDGMENT - (FILED JANUARY 18, 1957) 
This cause came on for trial and the Court having heard the 


testimony in full from both plaintiff and defendant and having heard 


argument of counsel and the Court having stated fully its findings of 


_ fact and conclusions of law in the stenographic transcript of proceed- 
ings, it is, by the Court, this 18 day of January, 1957, 

ORDERED, that judgment be entered in favor of the plaintiff, 
MARGARET SCHANCK, against the defendant, MARVIN JONES, in 
the amount of $5, 749. 43, and plaintiff shall recover her costs. 

By the Court 


/s/ ALEXANDER HOLTZOFF 
~ UNITED STATES DISTRICT JUDGE. 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
NOTICE OF APPEAL 
(Filed Feb. 18, 1957) 

Notice is hereby given this 18th day of February, 1957, that 
defendant, Marvin Jones, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 18th day of January, 1957 in favor of plaintiff against 
said defendant. 

/s/ JOHN J. O'BRIEN 


Attorney for Defendant 
Evans Building 
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Attorney for Plaintiff is: 
James J. Laughlin, 


National Press Building, 
Washington, D.C. 


eke KX 
DESIGNATION OF RECORD 
(Filed Feb. 25, 1957) 


1. Complaint to impress constructive trust, filed September 
22, 1954. 


2. Answer of defendant Marvin Jones, whe November 4, 1954. 


3. Judgment for plaintiff versus Marvin Jones, filed January 
18, 1957. 


4. Notice of appeal, filed February 18, 1957. 

5. This designation of record, filed February 25, 1957. 
/s/ JOHN J. O'BRIEN 
JOHN J. O'BRIEN, 


Attorney for defendant, Marvin Jones, 
Evans Building | 


"kk * * 
Copy hereof mailed, postage prepaid, to plaintiff's attorney of record, 


this 25th day of February, 1957. 


/s/ JOHN J. O'BRIEN 
Attorney for defendant Jones. 
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*ex * * 
COUNTERDESIGNATION OF RECORD 
The plaintiff counterdesignates as follows: 
1. Complete stenographic transcript of proceedings of this case, 
January, 1957. 


2. This counterdesignation of record. 


/s/ James J. Laughlin 
JAMES J. LAUGHLIN 
National Press Building 
Counsel for Plaintiff 


CERTIFICATE OF SERVICE 


I hereby certify that I have this 28th day of February, 1957 


mailed copy of the foregoing Counterdesignation of Record to John J. 


O'Brien, Esq. , Evans Building, Washington, D. C., Counsel for 


Defendant Marvin Jones. 


/s/ James J. Laughlin 
JAMES J. LAUGHLIN 
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EXCERPTS FROM TESTIMONY AND PROCEEDINGS 


*** * * 


MARGARET A, SCHANCK 


the plaintiff herein, was called as a witness in her own behalf, 


and testified as follows: 
DIRECT EXAMINATION BY MR. LAUGHLIN: 
** KX kK *K | 
Q Tell us what was said at that time by Marvin Jones or 
by the defendant Marvin Jones, and what was said by you? 
xx kK * * | 
A And if you do not appeal, I will see that you get your 
share. In other words, that is when he said: I will see that you get the 


money out that you put in. 


*** * *€ 
Q Now, Mrs. Schanck, did Mr. Jones then state what per- 
centage of the property or the proceeds you would obtain, 
if you did not appeal ? 
A . At that time we didn't discuss it. I told him I would talk 


to him after I talked to my lawyer when [ returned home. 


xeKK * 
Q Then later did you have another conversation with Mr. 


Jones ? 


A Yes, sir, I did. 





_ what the understanding was. What he said he would do, and what you 


| 18 Q What was said with respect to the appeal? What was said 
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* eK K * 


15 Q Now, was it that day or a future day? 

A It could have been the next day or the next day, but it was 
16 immediately after I talked to my lawyer. 

Q Now, did you call him or did he call you? 

A I called him. 

** eK * 

Q Mrs. Schanck, not what he said to you, Mr. Jones said to 
you about any understanding, but what you said to him. 

A What I said to him ? 


Q In other words, not that there was an understanding but 


would do, and so on, and go into the conversation. 
A He said he would give me one-third of the property after 
the settlement. He felt after the -- or the net, I should say, he felt that 


I deserved it, I bought the property, and he had nothing to do with it. 


** KK * 





with respect to your share of the property, or your share of the proceeds 
of the sale of the property ? 
A He said that if I appeal, the property would be tied up for 


at least two years. It would cost me a couple of thousand dollars and it 
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would cost him a couple of thousand dollars. 

He felt that if he gave me -- this is what he said -- he said 
he would give me one-third of the net after everything was cleared up if 
I would drop the appeal, and he would meet me in my lawyers' office. 

Q Now, then, Mrs. Schanck, tell his Honor did you appeal 
from the judgment in Judge Pine's Court? 

A No, I didn't. 

Q Tell us why you didn't appeal ? 

A I didn't appeal because he convinced me that my reputa- 
tion wasn't damaged by people that knew me. He knew that I was not an 
adultress. Everyone that knew me knew that I was not an adultress, and 
the fact that he would give me my money, he would be able to get started, 
and I would lose nothing because I had a chance to prove my character. 

**e KK * 
21 Q Now, you have stated to his Honor, Mrs. Schanck, that 
this property was obtained about in 1942. After 1942 did you put any 
of your money in that property? 

A Yes, sir, I did. 

MR. O'BRIEN: That is objected to, your — 

THE COURT: On what ground? 

MR. O'BRIEN: I objtct to it on the ground that the matter 
in dispute here is res judicata by the entry of a decree of the Court, 


Judge Pine, which finding was approved by the Court of Appeals. I say 
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that all the issues up until the time of the entry of the final decree of 
Judge Pine cannot be inquired into. 
xe*KX * 
22 Q Tell us how much you put in, if you can tell us, how much 
you put in the property. 
A Approximately four or five thousand dollars. 
Q Over what period of time? 
A From ‘42 to ‘47. 
Q And from what source did you obtain the money that you 
put into the property? 
A My government work. 
Q And what was your salary during that period, Mrs. Schanck? 
I was a GS-3 and a GS-4. 
THE COURT: Is this property a private dwelling? 
BY MR. LAUGHLIN: 
Q Is this a private dwelling? Is this a private dwelling, this 
property, Mrs. Schanck? 
A It was a two-family apartment. 
Q A family apartment? 
A Yes. 


CROSS EXAMINATION BY MR. O'BRIEN 


**x «x * 
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24 You may proceed, Mr. O'Brien. 

MR. O'BRIEN: I believe, your Honor, it wasn't made 
clear to your Honor that Judge Pine did find that she made no contribu- 
tions to this property, and that is the finding of the Court. 

THE COURT: Hand it up, please. 

Well, his conclusion of law was that she forfeited her 
rights by her conduct. In any event, I will allow the question. 

*eeK* * | 
26 Q Can you tell us when it was that you now say that Marvin 
Jones called you on the telephone in Flint, Michigan? 
27 A It was several days after I was es three or four days 
maybe. | 
Q Can you tell us now about what time of the day or night 
the phone call was made? | 
A It was in the afternoon or evening; somewhere between 
two and eight, I would Say. : 
* KK * * 
31 MR. LAUGHLIN: Now, at this time, your Honor, in con- 
formance with the rules of civil procedure, we would like to offer a 
deposition which was taken pursuant to leave of Court, Mr. O'Brien 
was personally present, the deposition of Clay Holland. 
32 THE COURT: Well, now, do you qizh to read the whole 


deposition in evidence or only selected portions? 
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MR. AHERN: We wish to read the whole deposition, your 


Honor. I assume the original is in the file. 


THE COURT: Yes, the deposition is here. 

Is there any objection? 

MR. O'BRIEN: Yes, your Honor. I feel that he should read 
it in the usual way, read the question and let my objection be heard, your 
Honor. There are numerous objections. 

THE COURT: ‘That would be a proper way if this were a 


jury trial. I would have counsel do that, but I think we can save time by 


' having me read it to myself, and you point out and note and you may state 


the objections you have to any specific questions, and I will rule on them. 

MR. AHERN: Very well, your Honor. 

THE COURT: I will consider the deposition as being read. 

You may state any objections you have to any particular 
question, Mr. O'Brien. 

Mr. O'BRIEN: You mean at this time? 

THE COURT: Yes. 

MR. O'BRIEN: Well, your Honor, I would have to pick 
out the deposition. I take it here is a deposition which is endeavored to 
be taken of a Clay Holland, Jr., who relates or who endeavors to relate -- 

** eK * 
38 Very well, Mr. O'Brien. 


Now, just a moment, gentlemen. I want to read the rest of 


this deposition. 
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*** * * 


DIRECT EXAMINATION BY MR. O'BRIEN: 
*** *K * | 
Q And directing your attention and do you recall the time that 
a final decree of divorce on the ground of adultry was entered in your favor 
on June 22, 1953? : 
A. Ido. : 
Q From that date to the present time have you at any time ever 
called your ex-wife, Margaret Schanck? 
A I never called her. 
Q Have you ever phoned her either at ha place of business or 
at her residence ? | 
A I don't know her phone at either place. 
Q Did you at any time from June 22, 1953, to the present date 
know her telephone number at her home? , 
I do not. | 
Did you know her number at her office ? 


A I do not. 


Q At any time did you ever have occasion to call your ex-wife , 


Margaret Schanck, at Flint, Michigan? | 
42 A I never called her, except I called her in '48, before we 
separated. | 
Q Now, did you hear a conversation that your ex-wife said 


that you called her on the telephone and said you would give her one-third 





21 


net if she would not take an appeal to the action of divorce? 

A It never happened because I never called her. 

Q At any time did you ever call your wife and laugh at the 
decision or ruling of Judge Pine? 

A I never called her and she never called me as far as I 


| know. 


* Ke K * 


Q Did you know a few days after the trial ‘wetane Judge Pine 
and the entry of judgment on June 22, 1953 that your wife went to Flint, 
Michigan, your ex-wife went to Flint, Michigan? 

A No, I didn't know that because I was out of town 
43 myself on those dates. The first two or three days. 

*x** Kk kK * 

THE WITNESS: For the first one or two days after the 
trial, I was in Lynchburg, Virginia. I wasn't even in Washington at 
that time. 

** *K* * 

Q And how long were you in Lynchburg? 

A Two or three days after the trial. I had to come back 
for business. 

Q And then how long were you here after you returned? 

A What do you mean? 


Q Did you continue to remain here? 
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A No, because in the last of the month, the last of June, I 
was away in New York and in East Orange, New Jersey, for about two 
weeks. I will say from the 30th of June to about the 12th of July. I was 
in East Orange and New York with Mr. Derrick. 2 

Q When was it you were in Lynchburg? Give us the date? 

A I don't know the exact date. I know it was two days 

after the trial. . 

Q How long were you there? | 

A Two or three days after the trial, I don't know the date, 
because I know I didn't operate the business anymore for two days after 
the trial, but the date I don't know. : 

How long were you in Lynchburg ? 

Two or three days. 

Then where did you go after you left Lynchburg? 
I came back to Washington. : 


How long were you in Washington when you came back to 


I was in Washington, I will say, about 20 or 25 days. 


And then where did you go? 
A In fact, I was in Washington until, let us see, I was in 
Lynchburg two days after the trial, and in Washington until the last of the 
month, and when I Say the last of the month I mean July -- June, the last 


of June. I was in Washington until the last of J une and I left the last of 
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June and was away until the 12th of July. 
Q And where were you from the last of June until July the 12th? 
A East Orange, New Jersey and New York City. 
* eee * 
At the time that Mrs. Schanck says you talked to her, that 
you talked to her on the phone, and that you referred to con- 
demnation proceedings on the property. 
Did you know at that time that the property was being con- 
demned ? 
A I didn't know it at that time. I didn't know anything about 
condemnation at that time. 
Q -_s~When did you know about any condemnation of that property? 
A About three month's later when I received notice about the 
‘condemnation. I didn't know before that time. 
Q At any time, whether by telephone or otherwise, did you 
ever discuss it? When was it you first learned about the condemnation 


proceedings ? 


A Maybe two or three months after the trial I heard about it. 


*** * * 
Q At any time after June 22, 1953, did you ever discuss with 
your ex-wife or Mrs. Schanck, the question of her taking any appeal? 
46 A No. 


Q Did you ever discuss with her the matter of any adjustment 





24 
of property rights if she did not take an appeal? 

A No. 

Q Did you ever have any conversation with her personally or 
by telephone, and tell her that you felt sorry for her! and tell her how 
sorry you were that your litigation turned out the way it did? 

A No. | 

Q It was most favorable to you, wasn't it? 

A Yes; favorable to me. : 

Q Did you ever have any conversation with her at any time, 
either by telephone or in person -- | 

A No. | 

Q -- in which you requested her to pay = lawyer? 

A No, I have not. | 

**x* xe * * 
CROSS EXAMINATION BY MR. LAUGHLIN : 

Q Mr. Defendant, you said that you didn't know anything about 
this condemnation for a long time after that; is that right? 

A Two or three months, I didn't know about it. 

Q Now, isn't it a fact that as early as 1951, didn't some civic 
47 association contact you and contact the then Mrs. Jones and 

ask you to fight the contemplated condemnation proceedings ? 
No, sir. : 
Q You deny that there was any -- 


A It was two months, two or three months after. 
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** * * * 

Q Tell me this, Mr. Jones: When was the first time that you 
had any word, if you did have word, that the District of Columbia was going 
to institute condemnation proceedings with respect to your property ? 

*x** KK * 

A My answer is, I got the first word about 30 or 40 days after 
the trial, that there was going to be a condemnation proceeding. 
48 BY MR. LAUGHLIN: 

Q 30 or 40 days after the trial? 

Yes. 

Q How do you fix that time now? You say 30 or 40 days after 
the trial. 

Now, when was the trial? 

A I would say the trial was around about the 16th, maybe the 
15th or 16th of June. 

Q What year? 

*e kK * * 

A 1953. 

Q Now, then, how did you fix 30 or 40 — after that, how do 
you arrive at that figure, sir? 

A How do I arrive at that figure? 

Q How do you arrive at that time? 

A I don't know the date. I received a process about the con- 


demnation. That is the way I arrived at it, but I don't remember the date 





at this time. 

Q Then is it your testimony, sir, that 30 or 40 days after the 
trial conclusion that you received process in connection with 
the condemnation? Is that your testimony? 

A No, my testimony is that I received word about that time, 

30 or 40 days. 

Q What kind of word? 

A After I received process, about 60 days; it was shortly 

after. : 

Q Is it your testimony now that you received process about 60 

days after, would you say, the middle of June, or ihe 16th of June? Is 
that your testimony ? , 

A About. I am not going to be pinned down to the exact date, 

about 60 days; yes. : 

Q Well, you received process; is that right? 

A Yes. : 

Q Papers were served on you by the marshal or someone else? 

A Yes; about 60 days. | 

Q Now, tell me: Was that the first time that you knew the 

District of Columbia contemplated condemnation proceedings? Was that 


the first time? 


A No, that wasn't the first time. I heard word about it about 


20 days before; yes. 
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Q You had had word 20 days before? Then you had word then 40 
days, 60 days, take off 20, that leaves 40 days? 

A About. 

Q 40 days after what? 

A 40 days after the 16th of June. 

* ee K * 

Q And to your knowledge that no one ever communicated with 
you or the then Mrs. Jones and asked you to fight that? 

A I don't recall. They could have been some word, someone 
talking about it, but I wasn't paying attention to it. I don't recall. 

Q Now, this was what was a part of the Kenilworth Avenue por- 

ject? Was that the proper name of it? This was a property that had the 

_ description of a Kenilworth Avenue project, or something of that kind; is 
that right? 

Yours was a part of what piece of property, or what piece of 
land? What was the description of it, other than your address? Did it have 
any particular description on the land records or in the District of Colum- 
bia records ? 

A I guess it did. I don't recall what it was. 


Do you know what is meant by the term Eastland Gardens ? 


Q 
A Yes. 
Q 


That is a part of this property? Where is Eastland Gardens, 


A It is in the northeast area there, next to Lilly Pond; be- 
tween Kenilworth and Lilly Pond. 
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xx ** * 
Q Now, let me ask you this, Mr. Witness: Isn't it a fact 
that at the time this suit was filed, did you not call me 
on the telephone and curse me? : 
A No sir. 
**x* KK * | 
Tell me this: Did you know my telephone number ? 
No, sir. : 
** *K * * 
54 Q Now, Mr. Witness, let me ask you this question: You have 
heard read from the file when the complaint was filed. Does 
that refresh your recollection as to when you first found out about this con- 
demnation? Or contemplated condemnation? Does that refresh your re- 
collection? Does it or doesn't it? 
A I say it is about 40 days after the trial. The trial was on 
the 16th. 
x*e*K*K * 
Q The 16th of June? i 
A No, not the 16th. I mean 40 days after the 16th of June. 
The trial was on the 16th. | 
You heard of this condemnation -- | 


About 40 days after the trial. 


Q 
A 
Q 40 days after the 16th of June? 
A 


1953. That is the first I heard about it. — 
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**x**K* * 
Now, Mr. Jones, you are friendly or unfriendly with Mrs. 
Schanck ? 
A Well, I haven't seen Mrs. Schanck since before today. 
Q As a matter of fact, haven't you done everything you possibly 
could to injure her since this divorce suit was filed? 
A No. 
MR. O'BRIEN: I object to that, your Honor. 
THE COURT: The objection is overruled. This is proper 
cross examination. 
BY MR. LAUGHLIN: 


Q Now, as a matter of fact, didn't you cause a letter to be 


written to her superior asking that she be fired from the government? 


A No, Sir. 
Q Do you know anything about that? 
MR. O'BRIEN: If you please, your Honor, may the record 
disclose that this is over my objection? 


THE COURT: If you want to note an objection, you may do so. 

MR. O'BRIEN: I note an objection. 

THE COURT: On what ground? 

MR. O'BRIEN: On the ground that it is immaterial and ir- 
relevant. 
56 THE COURT: Well, this is proper cross examination as 
going to the credibility of the witness. 

The objection is overruled. 


BY MR. LAUGHLIN: 
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Q Now, did you direct or ask anyone, your attorney or anyone 
else, to write a letter to the department of the povarineent and ask that 
Mrs. Schanck be fired? , 

A No, sir. 

Q You deny that? 


A Yes. 


Q All right. Now, tell me this: Did you not -- well, I will 


ask you this specifically: Did you authorize or direct Mr. O'Brien to do 
that ? : 

MR. O'BRIEN: Just a moment. Your Honor, I am going to 
object to what he authorized or what he directed his counsel to do. What 
took place between him and his counsel, I say, is privileged, and he shall 
not be inquired of what he told him. 

THE COURT: The objection is overruled. 

If he authorized a letter to be written in his behalf, I think 
that is not within the privilege. 

BY MR. LAUGHLIN: 

You may answer, Mr. Witness. 

Did I authorize it? 

Did you ask Mr. O'Brien or did you direct Mr. O'Brien 

or did you authorize him to do it? 

Mr. O'Brien wrote the letter. 


THE COURT: Just a moment. To do what? 
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MR. LAUGHLIN: To a department of the government, asking 


that Mrs. Schanck be fired from her employment. 





BY MR. LAUGHLIN: 





Q Is it your testimony now that the letter was written? 
I didn't hear you. 
Q Is it your testimony now that a letter was written to that 
effect? 


A It is my testimony -- you asked me was the letter written. 


** * K * 


Now, was the letter written? 

I heard the letter was written, yes; I have seen the letter. 
You asked that it be done; is that right? 

No, I didn't. 


You didn't want it done; is that right? 


- O©O — © PP O 


I didn't say that. I didn't ask it to be done. 
28 BY THE COURT: 

Now, who was that letter written by ? 

Mr. O'Brien wrote the letter. 


What is that ? 


> © > © 


Mr. O'Brien wrote the letter. 


BY MR. LAUGHLIN: 





Q And you knew, did you not, that certain hearings were had 


in the government as a result of which Mrs. Schanck was exonerated and 
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maintained her employment? You knew that? 
A This is the first time I knew that. 
Q What is that ? 
A This is the first time I know that. ! 
THE COURT: Did you write a letter, Mr. O'Brien, to the 
Labor Department, suggesting that the plaintiff be discharged from her em- 
ployment ? : 
MR. O'BRIEN: I wrote a letter, your Honor, directing 
their attention -- : 
THE COURT: Asking that she be discharged from her em- 
ployment ? : 
MR. O'BRIEN: I wrote a letter directing their attention 
to the situation in this case. | 
THE COURT: Well, why did you write such a letter? 
MR. O'BRIEN: Well, I felt I was protecting Mr. Jones' 
rights in doing so. : 
THE COURT: Well, how would that protect his rights? 
59 MR. O'BRIEN: Well, your Honor, I do not feel that I am 
called upon to answer that. | 
THE COURT: No, you are not called upon. The Court will 
not press you for an answer, but the Court draws its own inferences. 


MR. O'BRIEN: Well, I don't know what your Honor means 


by that. 
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THE COURT: The Court will express its opinion and make 
this comment that I think that was beyond the proper scope of a lawyer's 
function. 

MR. O'BRIEN: Do I have an opportunity to reply to that, 
your Honor ? 


THE COURT: Well, you have refused to answer my ques- 


MR. O'BRIEN: Very well. The record is sufficient. 

THE COURT: If you wish to -- 

MR. O'BRIEN: If you Honor please, no; I am going to 
take this attitude, that if your Honor feels that way, that something I have 
done is going to prejudice his rights, I don't think we ought to go on with 
the trial and that your Honor should certify it to another court. 

THE COURT: Oh, no. The trial has started. It is too 
late to do that now. 

However, that is not going to affect my view on the question 
60 of credibility. Ihe issue here is who to believe, the defen- 
dant or the plaintiff. But I do express surprise that counsel for the plain- 
tiff in a divorce suit should write to the defendant's employer and suggest 
or intimate to the employer that the defendant should be discharged from 


her position. 


MR. O'BRIEN: Well, I don't think it makes a suggestion; 


I think it discloses. Remember, that this girl is employed by me, and 
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your Honor, and the rest of us taxpayers, and I say to your Honor that if 
she is guilty of the things which are charged and which Judge Pine says, 
yes, I say, your Honor, that it is my duty, and I have no regrets that it 
was done. i 

THE COURT: Well, there are lots of people who may be 
guilty of adultery, but who perform their functions in their employment 
very effectively or very efficiently, nevertheless. | 

However, that has no bearing on this particular case. 

BY MR. LAUGHLIN: | 

*** * & 

61 Q Did you not cause a suit to be filed against Margaret Jones, 

also known as Margaret Jones Schanck and her present hus- 
band, Francis Schanck, in which you asked for a declaratory judgment ? 

THE COURT: A declaratory judgment of what kind? 

MR. LAUGHLIN: In other words, to declare their mar- 
riage null and void, your Honor. | 


BY MR. LAUGHLIN: 


Did you know it was filed? 


Q Did you cause that suit to be filed against Mrs. Schanck? 
A No. 2 

Q What ? 

A No. 

Q 

A 


I knew it after it was filed, yes. 
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Did you ask it to be filed? 

No. 

THE COURT: Let me See the file in that suit. The Court 
takes judicial notice of its own files. 

BY THE COURT: 

Well, did you approve of it being filed? 

Yes, sir. 

THE COURT: Very well, proceed. 

BY MR. LAUGHLIN; 

Now, Mr. Jones, let me ask you this: You know, do you not, 

that Mrs. Schanck's present husband, I believe a probation 

officer, or connected with Juvenile Court in some capacity? 


You know that ? 


A I don't know that. I have heard that. 


MR. O'BRIEN: Just a minute. Your Honor, I object it is 
immaterial. 
THE COURT: Well, maybe this will lead to something. The 
objection is overruled. I think this is proper cross examination. 
BY MR. LAUGHLIN: 
Q Do you know that, Mr. Witness? 
A I have heard that; I don't know it. 
Q Now, as a matter of fact, did you not write or cause a letter 


to be written to Juvenile Court asking that her present husband be fired? 
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MR. O'BRIEN: The same objection, your Honor. 

THE COURT: The objection is look aha 

This shows animus or may tend to show animus. There- 
fore it is proper cross examination. 


BY MR. LAUGHLIN: 


Did you know such a letter was written? 


Yes, I knew it. 
Did you ask it to be written? 
No. 
BY THE COURT: 
Did you approve of it? 
I did. 
BY MR. LAUGHLIN: 
Q You authorized it later ? 
A I didn’t say that. You say if I approved of it -- if you want to 
put it on that basis; yes. 
Q You did authorize it? All right. 
Now, tell me this, Mr. Jones: Isn't it a fact that you caused 
Mrs. Schanck to be arrested? 
A No. 
Q Well, did you not file a complaint against her at some point 
in Virginia for remarrying ? 
A No. 
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Well, did you know that a complaint was filed against her? 
Yes. 

Did you authorize that to be done ? 

Ido. I didn't authorize it at that time, but I concur now. 
THE COURT: What kind of complaint? 


MR, LAUGHLIN : In other words, a complaint for bigamy, 


your Honor, for remarrying. 


THE COURT: Very well. 
BY MR. LAUGHLIN: 


And you caused her to be arrested, didn't you? 


MR. O'BRIEN: Your Honor, may I object at this time, the 


same objection, irrelevant and immaterial. 


THE COURT: The objection is overruled. This is proper 


cross examination. 


- O -— O© FF O&O PP O 


BY MR. LAUGHLIN: 

Now, you knew that she was arrested? 

I did not. 

You don't know that even now? 

I know it now; yes. I said I didn't before. 

And the case was dismissed, you knew that, didn't you? 
It was not dismissed. 

What was that? 


It wasn't dismissed. 





Q 
A 
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Well, have you followed it? 
I know no more than what you showed me. 


MR. O'BRIEN: Well, I object, your Honor. The best record 


is the evidence of the record itself. 


is overruled. 


me about it. 


Q 


THE COURT: No; this is cross examination. The objection 


BY MR. LAUGHLIN: | 
Mr. Witness, you Say it has not been dismissed? 


As far as I know; I don't know any more than what you told 


Well, what is the present status? _ 

I don't know. I know it is not dismissed. 

Now, tell me this, Mr. Witness; Did you yourself ever 
write a letter to Mrs. Schanck's present husband ? 

No. 

Did you authorize anyone to write a letter? 

No. 


Now, let me refresh your recollection. Was a letter written 


asking the present Mr. Schanck to leave Mrs. Schanck? 


MR. O BRIEN: May the record disclose the same objection? 


I want the record to disclose that an objection is made to these questions as 


irrelevant and immaterial. 


THE COURT: The objection is overruled. This is proper 


cross examination. 
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39 
BY MR. LAUGHLIN: 


Then, Mr. Witness, do you know, did you ever hear that 


such a letter was written? 


A 


Yes, I have heard it. 

In other words -- 

I think J have seen the letter. 
You have seen the letter ? 
Yes. 


In other words, that you asked Mrs. Schanck's husband to 


_ leave Mrs. Schanck; is that right? 


A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 


I said I have seen the letter. 

But that is what the letter said, didn't it? 
Yes. 

That she should leave her present husband ? 
That is true 

And if she didn't leave, what would you do to her? 
I don't know. I didn't write the letter. 

Did you ask it to be written? 

No. 

You didn’t authorize such a letter? 

No. 

You would not have approved it; is that right? 
I do now. 


You approve it now? 





A Yes. 


Q Now, Mr. Jones, do I understand then that since this trial 


you have had no conversation of any kind with Mrs. Schanck ? 


A You understand correctly. 
Q That is your testimony? 
A Yes. 

x*eKKX * * 

THE COURT: I would like to inquire of counsel; What was 

the final disposition of the case of Marvin Jones against 
Margaret Jones, also known as Margaret Jones Schanck, Civil Action 
871-55 concerning which counsel cross examined the witness? 

MR. AHERN: Your Honor, that case is still pending. A 
motion to dismiss was filed on the ground that it was -- if you Honor will 
note the complaint also seeks an injunction, in which they seek to enjoin 
Mrs. Schanck from living with her husband. 

THE COURT: I think the complaint obviously does not state 
the cause of action. 

MR. AHERN: That is my point. He has obviously no inter- 
est in the complaint. 

THE COURT: I do not think the plaintiff in that suit has 


any standing to sue to have someone else's marriage declared void. 


** * * * 
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ANDREW DERRITT 
Was called as a witness by defendant and, testified as follows: 
68 DIRECT EXAMINATION BY MR. O'BRIEN 
*KKK * 
Do you know the defendant in this case, Marvin Jones? 
I do. 
How long have you known him ? 


Approximately five years. 


Directing your attention to the month of June, 1953, in July, 


1953, did you see Marvin Jones during those months? 
A I did. 
Q Tell us, sir, where you saw him. 
*** * * 
A Washington, D. C. In that month, Washington, New Jersey 
and New York. 
* eK Kk * 
BY MR. O'BRIEN: 
Q Can you tell us when it was that you saw Marvin Jones in East 
Orange, New Jersey ? 
The last of June and in the early part of July. 
Do you know how he traveled to East Orange, New Jersey? 
He traveled with me in my car. 


And when did you leave Washington? 
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A I don't know the exact date, but it as about three days, 
three or four days before the end of the month. : 

© How long did he remain in East Orange, New Jersey with 
you? ; 

A Two or three days after the fourth of July. 

@ And then where did you go? | 

A Well, I stayed in East Orange, maybe occasionally, on 
occasional days, would go to New York City, commute to New York City. 

Q = When was it that you returned to Washington, D.C. 


A Two or three days after the fourth of July. 


*x** KK * 
78 MARGARET A. SCHANCK 
79 was recalled as a witness and, having been previously duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION BY MR. LAUGHLIN: 
* eK KK X 

83 MARVIN JONES 

was recalled as a witness and, having been previously duly sworn, 
was examined and testified as follows: 

CROSS EXAMINATION (resumed) BY MR. LAUGHLIN: 

Q Mr. Jones, after the divorce in this case, following the 


divorce, did you not write or cause to be written a letter to the police de- 


partment requesting that Mr. Queen be fired? 








ceeding. 


84 


A 


Q 


Mr. Queen, 
A 


Q 
A 
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MR. O'BRIEN: I object to it, as immaterial inthis pro- 


THE COURT: The objection is overruled. That goes to the 


witness' credibility. 


You may answer. 

THE WITNESS: What was your question? 

THE COURT: What was his answer? 

MR. LAUGHLIN: He wants me to repeat the question. 
THE COURT: Read the question, Mr. Reporter. 

(The last question was read by the reporter. ) 

THE WITNESS: What year was that? 

BY MR. LAUGHLIN: 

Well, you know when the divorce was ? 

In ‘53? 


Yes. After the divorce suit, sir, did you write or cause 


to be written a letter to the police department asking or requesting that 


Charles Queen, be fired? 
I don’t recall. 
Do you deny that? 


I don't recall. 
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*xe kK * *€ 


Q Now, I will ask you this, Mr. Jones: Did you at any time, 


you or did you authorize anyone, to write a letter to the police department 
after the divorce and request that Mr. Queen either be fired or brought up 
on charges as a result of.the divorce? : 
85 THE COURT: Now I will hear you. | 

MR. O'BRIEN: I object to that, your Honor. The letter 
would speak for itself. : 

THE COURT: Oh, no; this is cross examination. 


The objection is overruled. This goes to the witness’ credi- 


You may answer. 

THE WITNESS: Did I write a letter, you say? 

THE COURT: You may answer the question. 
* xe kK * * 

THE WITNESS: I don't recall. 

BY MR. LAUGHLIN: 

Would you deny it? 

I wouldn't deny it or affirm it because I don't know. 

Do you know such a letter was written? 

Yes. 

Did you authorize it? 


Did I authorize it? 





Q Yes. 
A I don't remember at the time whether I authorized it or 


86 not, but if they took the letter in evidence, I would like to read it to 


prove it. I don't know. 


Q You testified against Mr. Queen before the Trial Board, 
didn't you? 
A Testified against him ? 
Q Yes. 
A Yes, I did. 
Q And he was exonerated there at the Trial Board, 
wasn't he ? 
MR. O'BRIEN: I object your Honor. 
BY MR. LAUGHLIN: 
You were present, weren't you? 
THE COURT: I will sustain the objection. 
What happened to Queen at the trial board -- 
MR. LAUGHLIN: Found not guilty. 
MR. O'BRIEN: Now, I object to that. 
MR. LAUGHLIN: Oh, excuse me, you Honor. I thought 
you propounded a question to me what happened to him. 
THE COURT: No, no. What happened at the Trial Board 
is not proper cross examination. 
MR. LAUGHLIN: Oh, I see. I thought you asked me 


what happened, and I was going to answer your Honor. 
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THE COURT: That is perfectly all right. 
MR. LAUGHLIN: Now, I didn't have this document this 
morning, your Honor. ; 
*eK* * 
89 THE COURT: Let me Se it. 
The objection is sustained. 
*x* *K * 
BY MR. O'BRIEN: 
Q Now, Mr. Jones, you heard the testimony of your 
wife, you ex-wife, that she had discussed with you prior to the divorce 
the matter of the condemnation of the premises. 
Had you ever had any conversation with her about the condemna- 
tion of the premises ? 
A Never, never had any conversation about the premises, 
the condemnation. 
Q Either before or after the divorce ? 
A Either before or after; neither. 
*eKKK * 
90 CHARLES M. QUEEN 
was called as a witness by plaintiff and, having been first duly sworn, 


was examined and testified as follows: 
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DIRECT EXAMINATION BY MR. LAUGHLIN: 


> O fF & 


Q 


Will you state your full name to the Court? 

Charles M. Queen. 

What is your occupation ? 

BY THE COURT: 

How do you spell your last name? 

Q-u-e-e-n. 

BY MR. LAUGHLIN: 

Mr. Queen, what is your occupation? 

Iam a member of the Metropolitan Police Department. 
How long have you been with the police department ? 
About 13 years. 


Now, Mr. Queen, you recall a certain proceeding before 


Judge Pine which terminated in June of 1953? 


A 


Q 


Yes. 


All right. As a result of that, Mr. Queen, did a certain 


letter or letters come to the police department with respect to you? 


91 A. Yes, sir. 


Q 
A 


And do you know from what source those letters came ? 
Yes. 
MR. O'BRIEN: I object to that, your Honor. 


THE COURT: The objection is sustained. 


*e Kx * * 
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Marcarer ScHancx, Appellee 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF ON BEHALF OF APPELLEE 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment rendered in the 
United States District Court for the District of Columbia, 
said judgment being a final order, and appeals from said 


Court are vested in this Court under Section 1291, Title 28, 
United States Code. 
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COUNTERSTATEMENT OF THE CASE 


The appellee filed a complaint seeking to impose a con- 
structive trust upon the proceeds of certain property that 
was the subject of condemnation proceedings in the United 
States District Court for the District of Columbia (Appel- 
lant’s App. 1 through 5). Originally summary judgment 
was granted in favor of the appellant but was reversed by 
this Court at 97 U.S. App. D.C. 148, 229 F. 2d 31. This 
Court held that the statute of frauds did not apply in 
the circumstances of this case and ordered the District 
Court to hold a hearing on the merits. In support of her 
complaint Mrs. Schanck, appellee herein, testified that after 
the divorce decree had been rendered in the District Court 
dissolving the marriage between her and the appellant, she 
had certain conversations with the appellant (Appellee’s 
App. 2a) which occurred right after the decision of Judge 
Pine. She stated the appellant said he was very sorry the 
way the case turned out. She testified that in a conver- 
sation the following day the appellant testified that he 
really had only sought to obtain both pieces of property 
which had been awarded in the decree in an effort to effect 
a reconciliation (Appellee’s App. 2a-3a). The appellee 
testified that in this conversation with the appellant, which 
was a thirty to forty minute conversation, she told him 
she was hurt and angry and that she would appeal to a 
higher court (Appellee’s App. 3a). The appellee testi- 
fied that the appellant replied that she couldn’t appeal 
(Appellee’s App. 3a-4a). The appellee testified that she 
went to Flint, Michigan to visit her sister (Appellee’s 
App. 4a) and that she received a telephone call from the 
appellant while she was in Michigan in which he stated 
that an appeal would tie up the property indefinitely and 
that if she would abandon the appeal he would see that 
she would get one-third of the proceeds of the condemna- 
tion proceedings then pending against the property. Ap- 
pellee testified that she returned within ten days from 
the date the decision was entered by the District Court 
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and that she had a final conference with the appellant. 
In this conference the appellee testified that the appellant 
said an appeal would delay the disposition of the prop- 
erty rights for over two years and would cost her in 
excess of $2,000. As a result of this conference the appellee 
testified they reached an agreement in which she abandoned 
her right to appeal in return for the promise of the appel- 
lant that she would receive one-third of the jury’s verdict 
which appellant thought would be in excess of the value 
of the property (Appellant’s App. 14-15). The court took 
judicial notice of the fact that condemnation proceedings 
were pending against the property and that a verdict was 
returned in which the appellee claimed a one-third interest. 


The appellant took the witness stand and denied he 
entered the contract with the appellee and was subjected 
to cross-examination as to his bias and ill will towards 
the appellee (Appellant’s App. 24-41). In the course of 
this cross-examination it was developed that numerous 
letters were written by the appellant’s counsel subsequent 
to the filing of the suit in the present cause seeking to 
have the appellee discharged from her Government posi- 
tion; seeking to have her second husband discharged from 
Juvenile Court where he served as a Probation Officer 
and a civil action was filed seeking to enjoin the appellee 
from living with her second husband. It was also de- 
veloped that the appellant’s counsel had filed an affidavit 
in Virginia which resulted in the arrest of the appellee 
charging her with bigamy which was later dismissed. The 
record reflects that the court was displeased over the action 
seeking to injure the appellee in her business and marital 
life (Appellant’s App. 33). There was further testimony 
of the appellee that after she had abandoned her right 
to appeal the appellant would not comply with the terms 
of the contract which necessitated the suit in the present 
eause. ‘The Trial Judge, after hearing the testimony of 
all the witnesses, stated that the question was one of 
credibility and that he believed the testimony of the appel- 
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lee was, in his judgment, more credible and straight- 
forward (Appellee’s App. 7a-8a). Judgment was accord- 
ingly entered. 


SUMMARY OF ARGUMENT 


1. The findings of the Trial Judge are clearly supported 
by the evidence in the record and under the doctrine an- 
nounced in United States v. Umited States Gypsum Com- 
pany, 333 U.S. 364, 92 L. Ed. 746, this Court should affirm 
the judgment of the lower court. 


ARGUMENT 


I. The Ruling of the Trial Judge Points Out Very Clearly That 
the Issue in Dispute Was a Question of Fact Which He 
Resolved Adversely to the Appellant. Thus Under United 
States v. United States Gypsum Company, Supra, This 
Court Should Affirm the Judgment of the Lower Court. 


That this appeal is completely without merit is best 
demonstrated by two facts: (1) The reading of the record 
shows that the case involved issues of fact and credibility 
and these facts were resolved adversely to the appellant 
and (2) The opinion of the Trial Judge clearly demon- 
strates this when he stated: 


Naturally the burden of proof rests on the plain- 
tiff to prove the existence of the contract and in the 
opinion of the court this has been proved. We have 
here conflicting testimony by the plaintiff and the 
defendant. The question reduces itself completely to 
one of veracity ** * The question is then ‘whom will 
the court believe’.”’ 


The court then went on to state that after viewing all the 
testimony, the manner in which it was given and the de- 
meanor of the witnesses, it believed the testimony of the 
appellee. Thus, under the Gypsum case and the following 
decisions of the Federal courts this Court should affirm 
the judgment of the court below. United States v. Yellow 
Cab Co., 338 U.S. 338, 72 S. Ct. 177; Grace Bros. v. C.I.R., 
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713 F. 2d 170; Ellis v. Brown, 177 F. 2d 677; New York 
Life Insurance Co. v. Tobin, 177 F. 2d 176; Great Atlantic 
and Pac. Tea Co. v. Jones, 177 F. 2d 166. 


The four cases which are listed in the table of cases of 
Appellant’s Brief and which are not referred to in the 
Brief make it somewhat difficult to answer any expanded 
error upon the error which the appellant asserts the Trial 
Judge made in weighing the evidence. Apparently he 
objects to the cross-examination of Jones as to the various 
acts he committed in attempting to arrest, annoy and 
harass the appellee. This was clearly proper cross-exami- 
nation tending to show animus and bias, thus reflecting on 
credibility. Greatreaks v. Umted States, 211 F. 2d 674; 
State v. Gibson, 69 N.D. 70, 284 N.W. 209; State v. Bachelor, 
67 S.D. 259, 291 N.W. 738; Glass v. Bosworth, 113 Vt. 303, 
34 Atl. 2d 113. 


CONCLUSION 


The appeal in this case in our opinion is frivolous since 
it is essentially an argument seeking to overturn the Trial 
Judge on an issue of fact when the Trial Judge had an 
opportunity to observe the witnesses, to hear their testi- 
mony and to evaluate the credibility involved. Therefore, 
the judgment should be affirmed. 


/S/ James J. LavGHiin 
James J. Laughlin 


/S/ Ausert J. AHERN, JB. 

Albert J. Ahern, Jr. 
National Press Building 

Washington, D. C. 


Attorneys for Appellee 
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APPENDIX FOR APPELLEE 
EXCERPTS FROM TRANSCRIPT OF TESTIMONY 


Margaret A. Schanck 


the plaintiff herein, was called as a witness in her own 
behalf, 
* * * * * * ca ee ? e 


Direct Examination 
By Mr. Laughlin: 


sd * * * * & s 5 * 2 
6 Q. Now, Mrs. Schanck, after that, after Judge 
Pine ruled, did you take an appeal? A. I did not. 
Q. All right. Now, after that ruling of Judge Pine, 
did you have contact with Marvin Jones, your former 
husband? A. Yes, I did. 
7 Q. Tell us when and where. A. Immediately after 
the divorce he called me on my job. Now, that could 
have been the same day or the next day, but immediately 
following the divorce. 
The Court: Will you speak up? Keep your voice up. 
The Witness: It was immediately following the divorce. 


By Mr. Laughlin: 

Q. Now, I take it you knew his voice. You knew it 
was Jones calling? <A. Yes, sir. 

Q. Tell us what he said to you at that time and what 
you said to him? A. I was on the office phone, and he 
told me how sorry he was things went the way they did, 
it wasn’t his intention, and asked me to pay my lawyer, 
and I told him I would call him back. 

Q. Now, at that time, tell his Honor who your lawyer 
was, at that time? A. George Hayes. 


By the Court: 
Q. He told you to do what? A. He told me how sorry 
he was that things went that way and asked me to go 
ahead and pay my lawyer. 


2a 
Q. Pay your lawyer? A. Yes. 


* * * 5 * ® * 2 2 


8 When was the next one, Mrs. Schanck? A. After 

I returned home. I don’t remember whether it 
was that day or the next day. I could have gone home 
at noon; I don’t remember. 

Q. At that time, where did you reside? Tell his Honor. 
A. 3809 Kansas Avenue. 

Q. Then what was said in that conversation? A. I called 
him on the drug store phone, and we talked practically 
30 minutes, and he was telling me how sorry he was, and 
he had no idea things would go that way. 

He only wanted to take the buildings to make me come 
back to him, because he asked for both buildings, the 
building I just purchased and the building on Kennil- 
worth Avenue. 

He said: You know I didn’t want both buildings; I only 
asked for those buildings so you would return to me, if 
I took both of them. 

And he repeated several times how sorry he was, and 
he was very sorry this happened, that I had nothing to 
worry about, and I would never go to jail for perjury. 

He knew that I wasn’t guilty of anything. And we 
9 talked and we argued. 
In the meantime—— 

Q. Now, at that time let me ask you this: Tell his 
Honor what occupation did Mr. Jones have at that time, 
Mr. O’Brien’s client, Mr. Jones. A. He had a pharmacy— 
we had a pharmacy on Kennilworth Avenue. 

Q. And was he a registered pharmacist? A. Yes, sir, 
he was. 

Q. Now, then, have you related all the conversation 
that you had at that time, Mrs. Schanck? A. No, because 
we talked at least 30 or 40 minutes, and apparently a 
client came in, and he asked me to—either he would call 
me back or he gave me his phone number, his private 
number, to call him back on; and I don’t remember 


ea, Meweet ene 


hex seal 
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whether I called him back or he called me, but it was 
immediately after he took care of what he was doing. 

Q. Now, then, what further was said that day, if any- 
thing? A. I told him in the beginning that I was going to 
appeal because I had been hurt, I had been false accused, 
and I had lost my property that I had bought; and he 
laughed about it. 

He said he was surprised when Judge Pine believed 

that he took in laundry in the Army and sent me a 
10 hundred dollars a month for three years. It tickled 
him. 

He said, just in joking, he said: Now, anyone would 
know that I don’t take in laundry, but he told Judge 
Pine he took in laundry in the Army, and dry cleaning 
and made an extra hundred dollars a month and sent it 
to me to pay on the property, but it was my hundred 
dollars that I was working in the Government to pay on 
the property. 

Q. Now, Mrs. Schanck, when you told him, when you 
told Mr. O’Brien’s client, Mr. Jones, that you were going 
to appeal, or you wanted to appeal, what if anything 
did he say with respect to that? A. He paid no atten- 
tion to it. He laughed and said, you cannot appeal. 

Mr. O’Brien: I am going to object, your Honor. He 
asked what was said. 

The Witness: He said you cannot appeal. 

The Court: The objection is overruled. 

Proceed. 

The Witness: He said you cannot appeal a divorce case. 


By Mr. Laughlin: 


Did he give you any reason why you could not? A. No, 
he was just positive that you could not. 
Q. Now, at that time, Mrs. Schanck, had you made any 
inquiry, or have any conversation with anyone as 
11 to the cost of an appeal, or anything of that kind? 
A. My lawyer told me immediately—— 
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Mr. O’Brien: I object, your Honor. 
The. Court: The objection is sustained. 


By Mr. Laughlin: 


Q. Did you have any other conversation with Mr. Jones? 
A. Yes. 

Q. When? <A. Within a week. I left immediately, the 
same day, or the next morning or that night and I went 
to Flint, Michigan. 

Q. Can you tell his Honor: Did you have relatives in 
Flint, or what was the reason for going to Flint? Tell 
his Honor. A. My sister lives there and I visited her. 

Q. Now, did Mr. Jones know that you had a relative 
or relatives in Flint, Michigan? <A. Yes, sir, he did. 

Q. Now, did you later talk with him, either face to face 
or over the telephone? A. Over the telephone. 

Q. Now, will you tell his Honor, the time of that or the 
approximate time? A. The approximate time of the call 

was the weekend, I am almost positive, Saturday, 
3 Friday or Saturday, in the late afternoon or early 
evening. 


Q. Now, later on, did you take the telephone? A. Yes. 
Q. Now, can you tell his Honor whose voice was 
13 at the other end? A. Marvin Jones. 


Q. Now, Mrs. Schanck, can you tell his Honor with 
respect to the property whether any type of proceedings 
then in process or in progress with respect to that 
14 property? <A. Yes, sir, it was in the process of 
being taken by the government. 
Q. In other words, condemnation proceedings you are 
referring to? <A. Yes, sir. 
Mr. Laughlin: Your Honor, I might say this, that at 
this time I would like to ask your Honor to take judicial 
notice of the condemnation file insofar as it affects this 
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case, because there are proceedings in that related to 
this case and involving these same litigants. 

The Court: The Court will take judicial notice of its 
file. Have you had the file sent up? 

Mr. Laughlin: The condemnation file is there, your 
Honor. I brought it in yesterday. In fact, I think it is 
right here on the reporter’s desk. 

They are the proceedings particularly toward the end 
of the file, and those were the proceedings, as you may 
recall, your Honor, that were terminated yesterday be- 
fore Judge McGuire, on a motion, where the gentleman 
came in and wanted to withdraw. 

The Court: Yes. 

Mr. Laughlin: I don’t know that gentleman’s name. I 
don’t see him in court very often. 

The Court: Very well, you may proceed. 


By Mr. Laughlin: 
e * * & a * * * s a 


15 Q. Now, keep your voice up. A. After I returned 
home and talked to my lawyer, I would give him 
my answer. 

Q. Now, when was it you returned home? About how 
many days after this conversation, we will put it that 
way? A. I returned home within ten days of the time I 
left. 


Q. Now, tell his Honor whether that was face to face 
or over the telephone? A. Over the telephone. I asked 
him to meet him in my lawyer’s office. He promised that 
he refused to do it. 

Q. And what lawyer was that? A. George Hayes. 

Q. Now, then, did you talk to him later? A. Yes, sir. 

Q. Now, was it that day or a future day? A. It could 

have been the next day, or the next day, but it was 
16 immediately after I talked to my lawyer. 
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19 Q. Now, Mrs. Schanck, will you tell us what was 
the original cost of the property? <A. The original 
cost? 
Q. Yes. A. Approximately $9,000. 
Q. What amount did you say? A. Approximately $9 
or $10 thousand. 


By the Court: 
Q. How much? A. $9 or $10 thousand. 


38 Mr. Laughlin: Yes, if I could have the condem- 
nation file. It is here, your Honor. 
I might say, your Honor, the file reflects that the total 
is $20,500, less taxes of $569.77, net deposit, $19,930.23. 
However, I should call your Honor’s attention to the 
fact that it was developed just recently, within just the 
last few months that Marvin Jones had not paid off a 
trust, so that there is to be deducted from this 


39 amount, the order signed yesterday—it doesn’t ap- 
pear in the file—but I think it is $2,681. 
pod a * 2s & e 2 s 


67 


Andrew Derritt 


* * * * : 
Cross Examination 
By Mr. Laughlin: 


Q. You know him well; is that right? A. I have 
known him over the last five years. 

Q. Well, when did you first meet him? A. I went to 
his pharmacy to get some medicine, probably ’52 or some- 
where there, and we had occasional conversations. On 
subsequent visits, I found out we knew people of mutual 
acquaintance. 
* 2 a & s e eB * s 2 
91 ‘The Court: Before disposing of the merits, the 

Court will announce its ruling on a question of 
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evidence raised during the trial. The Court sustained 
the objection of defense counsel to the introduction of 
testimony of Clay Holland to the effect that the defend- 
ant telephoned him around the 4th of July, 1953, and 
inquired as to the whereabouts of the plaintiff. The Court 
has excluded the testimony on the ground that the other 
party to the conversation was not properly identi- 
92 fied, the only identification being a statement by 
that party that ‘‘this is Marvin Jones.’’ 

Counsel for plaintiff has cited the decision of the Court 
of Appeals for the Second Circuit, a Court for which this 
Court has the highest respect and admiration, in United 
States versus Rosenberg, 195 Federal 2nd 583, 597. Coun- 
sel claims that under the ruling in that case the evidence 
of identity was sufficient in this case. The Court upon 
reviewing the Rosenberg case has reached the conclusion 
that it does not sustain the contention of plaintiff’s coun- 
sel. True, in that case, the person at the other end of the 
telephone conversation identified himself but that was not 
the sole evidence of identity. That identification was cor- 
roborated by other testimony. No such corroboration is 
present in this case. Consequently, this Court will adhere 
to its ruling excluding the Holland testimony on that 
point. 

The Court will now proceed to a disposition of the 
merits. The action is brought to recover on and enforce 
an oral contract. The Court of Appeals has held that 
in this case the Statute of Frauds does not apply and 
that a contract of the type involved here may be made 
orally. That is the law of the case. 

Naturally, the burden of proof rests upon the plaintiff 
to prove the existence of the contract and in the opinion 
of the Court this has been proved. 

We have here conflicting testimony by the plaintiff 

93 and the defendant. The question reduces itself 
completely to one of veracity. To carry the burden 

of proof, the plaintiff is under no duty to call a greater 
number of witnesses than the defendant. This, of course, 
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is elementary. The question is then: Whom will the Court 
believe? 

The Court has heard, seen and observed the witnesses. 
The Court believes the plaintiff and is of the opinion that 
she was telling the truth. The fact that she was at one 
time found guilty of adultery does not necessarily require 
a conclusion that she is also a perjurer. A person may 
offend in one respect, especially in a matter that has 
nothing to do with veracity, and still be a truthful per- 
son; and again, a person may tell the truth on one occa- 
sion and falsify on another. The Court is of the opinion 
on this occasion that the plaintiff was telling the truth 
and was impressed by her testimony and does not credit 
the defendant’s complete denial. 

Accordingly, the Court finds as a fact that the defendant 
made an oral agreement with the plaintiff whereby he 
agreed to transfer to her a one-third interest in the net 
proceeds derived from the condemnation proceedings in- 
volving the property referred to in the complaint in con- 
sideration of the plaintiff’s refraining from taking or 
prosecuting an appeal from the decree of divorce, whereby 

the defendant was granted a decree of divorce from 
94 the plaintiff in this action. The plaintiff, accord- 

ingly, refrained from taking or prosecuting such 
appeal and thus performed the consideration for the 
contract. 

The Court concludes that the plaintiff is entitled to 
recover one-third of the net award in the condemnation 
proceeding, less taxes and the amount paid on the first 
trust on the property, the net award being in the sum of 
$17,248.31. 

The Court further concludes that the plaintiff is entitled 
to judgment impressing a trust on the award in her favor 
to the extent just indicated. 

A transcript of this decision will constitute findings of 
fact and conclusions of law in accordance with the Rules. 

Counsel may submit a proposed judgment. 


(Thereupon, the trial was concluded.) 
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1. That while this Court ruled that considerable lee-way is 
to be given in cross-examination of witnesses, nevertheless it is 
believed that this Court failed to consider that the cross-examination 
of appellant herein on matters which did not concern the appellee were 


prejudicial to appellant's rights. 


Appellant was examined on a matter involving a police-officer, 
named Queen, and endeavored to bring out, and did do so, that appel- 
lant sought to have this police officer discharged from the Police 
Force by reason of acts of adultery. Officer Queen was not a party 
to this action, and neither did appellant refer to him in his direct 
examination. The records disclose the complete efforts of counsel 
for appellee. : 


The examination was in part as follows: : 

Q. Yes. After the divorce suit, sir, did you write 
or cause to be written a letter to the police department asking 
or requesting that Mr. Queen, Charles Queen, : be fired? 

A. I don't recall. : 

Q. Do you deny that? 

A. I don' t recall. 

Q. Now, I will ask you this, Mr. Jones: "Did you 2 any 





time, you or did you authorize anyone, to write a letter to the 
police department after the divorce and request that Mr. Queen 
either be fired or brought up on charges as a result of the 
divorce? : 

THE COURT: Now] will hear you. 

MR. O'BRIEN: I object to that, your Honor. The letter 
would speak for itself. | 

THE COURT: Oh, no; this is cross examination. 

The objection is overruled. This goes to the witness' 
credibility. 


You may answer. 
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2. Further counsel for appellee cross-examined appellant on a 
matter involving the husband of appellee herein, who also was not a 
party to the action before the lower Court, and again this proved pre- 
judicial to appellant. 


3. Further counsel for appellee was permitted to inquire into the 
relationship existing between appellant and his counsel which was error, 
and was cited as a ground for the appeal herein, and this Court has 
failed to give this reason for appeal sufficient consideration. Appellant 
herein says that his case was prejudiced by said testimony and conduct 


of appellee's counsel. 


The examination in part was as follows: 

Q. Now, as a matter of fact, did you not write or cause a 
letter to be written to Juvenile Court asking that her present husband 
be fired? (Appellant's Brief page 35). 


4. The Trial Judge permitted counsel for appellee to inquire into 
what moneys appellant put into the property notwithstanding that the 
Lower Court in a prior case had ruled that appellant had made no 
contributions to the purchase of the property. 


The examination was as follows: 

Q. Now, you have stated to his Honor, Mrs. Schanck, that this 
property was obtained about in 1942. After 1942 did you put any of 
your money in that property? 

A. Yes, sir, I did. 

MR. O'BRIEN: That is objected to, your Honor. 

THE COURT: On what ground? 

MR. O'BRIEN: I object to it on the ground that the matter 
in dispute here is res judicata by the entry of a decree of the Court, 
Judge Pine, which finding was approved by the Court of Appeals. I say 
that all the issues up until the time of the entry of the final decree of 
Judge Pine cannot be inquired into. 


* * * * 
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Q. Tell us how much you put in, if you can tell us, how much 
you put in the property. 

A. Approximately four or five thousand dollars. 

Q. Over what period of time? 

A. From '42 to '47. 

Q. And from what source did you obtain the money that you put 
into the property ? 

A. My government work. 

Q. And what was your salary during that period, Mrs. Schanck? 

A. Iwasa GS-3 and a GS-4. 

* * * * 

5. Counsel for appellee was permitted to inquire of appellant 
on the witness stand as to matter which ae asa between appellant 
and his counsel. 

The examination was as follows: : 

Q. Now, did you direct or ask anyone, your attorney or anyone 
else, to write a letter to the department of the government and ask 
that Mrs. Schanck be fired? | 

A. No, sir. 

Q. You deny that? 

A. Yes. ! 

Q. All right. Now, tell me this: Did you not -- well, I will 
ask you this specifically: Did you authorize or direct Mr. O'Brien to 
do that ? i 

MR. O'BRIEN: Just a moment. Your Hénor , [am going to 
object to what he authorized or what he directed his counsel to do. What 
took place between him and his counsel, I say, is privileged, and he 
shall not be inquired of what he told him. 

THE COURT: The objection is overruled. 


If he authorized a letter to be written in his behalf, I think 
that is not within the privilege. | 
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BY MR. LAUGHLIN: 
Q. You may answer, Mr. Witness. 
A. Did I authorize it? 
Q. Did you ask Mr. O'Brien or did you direct Mr. O'Brien 
or did you authorize him to do it? 
A. Mr. O'Brien wrote the letter. 
THE COURT: Just a moment. To do what? 
MR. LAUGHLIN: To a department of the government, 
asking that Mrs. Schanck be fired from her employment. 
BY MR. LAUGHLIN: 
Q. Is it your testimony now that the letter was written? 
A. I didn't hear you. 
Q. Is it your testimony now that a letter was written to that 


effect ? 


A. It is my testimony -- you asked me was the letter written. 
*x* kK kK * 
Q. Now, was the letter written? 


A. I heard the letter was written, yes; I have seen the 


Q. You asked that it be done; is that right? 

A. No, I didn't. 

Q. You didn't want it done; is that right? 

A. I didn’t say that. I didn't ask it to be done. 
BY THE COURT: 

Q@. Now, who was that letter written by? 


‘ 6 


A. Mr. O'Brien wrote the letter. 


” Q. What is that? 

> A. Mr. O'Brien wrote the letter. 

. BY MR. LAUGHLIN: | 

* Q. And you knew, did you not, that certain hearings were had 


in the government as a result of which Mrs. Schanck was exonerated and 
maintained her employment? You knew that? | 

A. This is the first time I knew that. 

Q. What is that? 


> A. This is the first time I know that. : 
THE COURT: Did you write a letter, Mr. O'Brien, to the 
° Labor Department, suggesting that the plaintiff be discharged from her 
employment? 


MR. O'BRIEN: I wrote a letter, your Honor, directing 
their attention -- 

THE COURT: Asking that she be discharged from her em- 
ployment ? 

MR. O'BRIEN: I wrote a letter directing their attention 
to the situation in this case. 

THE COURT: Well, why did you write such a letter? 

MR. O'BRIEN: Well, I felt I was protecting Mr. Jones' 
rights in doing so. 

THE COURT: Well, how would that protect his rights? 

" MR. O'BRIEN: Well, your Honor, I do not feel that I am 

. called upon to answer that. ! 

THE COURT: No, you are not called upon. The Court will 
not press you for an answer, but the Court draws its own inferences. 

MR. O'BRIEN: Well, I don't know what your Honor means 
by that. : 

THE COURT: The Court will express its Opinion and make 
this comment that I think that was beyond the proper scope of a lawyer's 


function. 








7 


MR. O'BRIEN: Do I have an opportunity to reply to that, 
your Honor ? 

THE COURT: Well, you have refused to answer my ques- 
tion. 

MR. O'BRIEN: Very well. The record is sufficient. 

THE COURT: If you wish to -- 

MR. O'BRIEN: If your Honor please, no; I am going to 
take this attitude, that if Your Honor feels that way, that something I 
have done is going to prejudice his rights, I don't think we ought to go on 
with the trial and that your Honor should certify it to another court. 

THE COURT: Oh, no. The trial has started. It is too late 
to do that now. 

* *e Ke * 
Wherefore, appellant concludes error was committed, and re- 
hearing requested herein. 
Respectfully submitted, 


JOHN J. O'BRIEN 


216 Evans Building 
1420 New York Avenue, N. W. 
Washington 5, D. C. 


Attorney for Appellant 
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